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STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, the jury convicted Russell Dale Hilterbran of one count of felony
attempted strangulation and one count of felony domestic violence.  Mr. Hilterbran appealed,
asserting the district court abused its discretion when it admitted hearsay statements made by the
alleged victim to a forensic nurse under Idaho Rule of Evidence 803(4), because the totality of
the circumstances surrounding the statements indicated they were not made for purposes of
medical diagnosis or treatment.
In its Respondent’s Brief, the State argued the challenged statements were made for the
purposes of medical diagnosis and treatment and were thus excepted from the hearsay rule under
I.R.E. 803(4), some of the challenged statements were admissible on the alternative basis that
they were statements of the alleged victim’s then existing physical condition and were thus
excepted from the hearsay rule under I.R.E. 803(3), and, even if the district court abused its
discretion  in  admitting  some or  all  of  the  challenged  statements,  any  such  error  was  harmless.
(See Resp. Br., pp.4-16.)
This Reply Brief is necessary to address the State’s arguments.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Hilterbran’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion when it admitted Ms. Scholtz’s statements made to the
forensic nurse, Ms. Cook, under Idaho Rule of Evidence 803(4)?
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ARGUMENT
The District Court Abused Its Discretion When It Admitted Ms. Scholtz’s Statements Made To
The Forensic Nurse, Ms. Cook, Under Idaho Rule Of Evidence 803(4)
Mr. Hilterbran asserts the district court abused its discretion when it admitted
Ms. Scholtz’s statements made to the forensic nurse, Ms. Cook, under Idaho Rule of Evidence
803(4).   Contrary  to  the  district  court’s  determination,  the  totality  of  the  circumstances
surrounding the statements indicated they were not made for purposes of medical diagnosis or
treatment. Cf. State v. Kay, 129 Idaho 507, 517-19 (Ct. App. 1996).  Thus, the statements should
not have been admitted.
The State argues that “Ms. Cook’s testimony established that the primary purpose of the
examination was medical in nature that [Ms. Scholtz’s] statements describing the fact that she
was strangled, the manner in which her injuries occurred, and the symptoms and pain she
experienced, both during the incident and at the time of the examination, were all ‘reasonably
pertinent to [her] diagnosis and treatment.’”  (See Resp. Br., pp.9-11 (quoting Kay, 129 Idaho at
518).)  The State argues, “a review of the totality of the circumstances supports the district
court’s finding that the primary purpose of the examination was for medical treatment.”  (Resp.
Br., p.13.)  Thus, the State contends Mr. Hilterbran has not shown the district court abused its
discretion when it admitted the statements under Rule 803(4).  (See Resp. Br., pp.13-14.)
The State’s argument on this point is not remarkable, and no further reply is necessary.
Accordingly, Mr. Hilterbran simply refers this Court to pages 11-15 of his Appellant’s Brief.
Further, the State argues that some of the statements at issue, namely the statements
where Ms. Scholtz “described her then existing physical symptoms,” were also admissible on the
alternative  basis  of  Idaho  Rule  of  Evidence  803(3).   (See Resp. Br., pp.4, 14.)  Rule 803(3)
provides that “[a] statement of the declarant’s then existing state of mind, emotion, sensation, or
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physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health)”
is not excluded by the hearsay rule.  I.R.E. 803(3).  However, even assuming the statements
where Ms. Scholtz described her then existing physical condition were admissible under
Rule 803(3), that does not mean the erroneous admission of the remaining statements at issue
was harmless.
Where alleged error is followed by a contemporaneous objection and the appellant shows
that a violation occurred, the State bears the burden of proving the error was harmless beyond a
reasonable doubt, based upon the test articulated by the United States Supreme Court in
Chapman v. California, 386 U.S. 18 (1967). See State v. Perry, 150 Idaho 209, 227 (2010). “To
hold an error as harmless, an appellate court must declare a belief, beyond a reasonable doubt,
that there was no reasonable possibility that such evidence complained of contributed to the
conviction.” State v. Sharp, 101 Idaho 498, 507 (1980) (citing Chapman, 386 U.S. at 24).
The State argues that even if the district court abused its discretion in admitting some or
all  of the challenged statements,  the error was harmless.   (See Resp. Br., pp.15-16.)  The State
contends that, “[a]t worst, Ms. Cook’s testimony recounting the statements [Ms. Scholtz] made
to  her  while  being  examined  .  .  .  was  merely  cumulative  of  testimony  the  jury  had  already
received.”  (Resp. Br., p.15 (citing State v. Moses, 156 Idaho 855, 867 (2014).)  The State
additionally contends that, “considering the strength of the state’s evidence, which included
photographs of the injuries [Ms. Scholtz] sustained as a result of having been grabbed and
strangled by [Mr. Hilterbran] . . .  there is no reasonable possibility that the challenged
statements affected the outcome of the trial.”  (Resp. Br., pp.15-16.)
However, the State has not met its burden of proving, beyond a reasonable doubt, the
error here was harmless.  For example, Ms. Cook’s testimony on Ms. Scholtz’s statements,
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unlike the testimony at issue in Moses, was not “merely cumulative” of testimony the jury here
already heard. Cf. Moses, 156 Idaho at 867.  The Idaho Supreme Court in Moses held the
“essential  thrust” of the testimony at  issue was cumulative of the testimony of another witness
“and does not appear to be made otherwise by reason of its context.” See id.  Conversely, in this
case Ms. Scholtz testified on cross-examination that some of her health issues affected her
memory and she sometimes had trouble recalling things.  (See Tr., p.175, Ls.7-12.)  Thus, the
context  of  Ms.  Cook’s  testimony  on  Ms.  Scholtz’s  statements,  coming  from  a  forensic  nurse
without any documented memory issues, indicates the statements were not merely cumulative.
Cf. Moses, 156 Idaho at 867.
Further, because Ms. Scholtz and Mr. Hilterbran both testified and offered their versions
of what had happened (see generally Tr., pp.160-69, 296-98), the case turned in part on their
credibility.  Ms. Cook’s testimony on Ms. Scholtz’s statements during the forensic interview may
have served to bolster Ms. Scholtz’s credibility. Cf. State v. Konechny, 134 Idaho 410, 420
(Ct. App. 2000) (holding, in a sexual abuse case, “[t]he jury may have been swayed towards its
finding of guilt by the counselors’ testimony, which bolstered the victims’ credibility”).  Thus,
the State has not met its burden of proving, beyond a reasonable doubt, the error here
was harmless.
Considering the totality of the circumstances surrounding Ms. Scholtz’s statements made
to Ms. Cook, the statements were not made for purposes of medical diagnosis or treatment. See
Kay, 129 Idaho at 518.  Thus, the State did not establish the foundation required to admit the
evidence under the Rule 803(4) hearsay exception. See id.  The statements should not have been
admitted.  The district court therefore abused its discretion when it admitted the statements under
Rule 803(4), because the district court did not act consistently with the applicable legal
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standards.  Even if some of the statements were admissible under Rule 803(4), the State has not
met its burden of proving, beyond a reasonable doubt, the district court’s error in admitting some
or all of the challenged statements was harmless.  Thus, Mr. Hilterbran’s judgment of conviction
should be vacated, and the matter should be remanded to the district court for a new trial.
CONCLUSION
For  the  above  reasons,  as  well  as  the  reasons  contained  in  the  Appellant’s  Brief,
Mr. Hilterbran respectfully requests that this Court vacate the judgment of conviction and
remand this matter to the district court for a new trial.
DATED this 21st day of June, 2017.
__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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